
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MONTANA 

MISSOULA DIVISION 

TANYA GERSH, 

FILED 
NOV 1 4 2018 

Clerk, U.S District Court 
District Of Montana 

Missoula 

CV 17-50-M-DLC-JCL 
Plaintiff, 

vs. 

ANDREW ANGLIN, publisher of the 
Daily Stormer, 

Defendant. 

ORDER 

United States Magistrate Judge Jeremiah C. Lynch entered his Findings and 

Recommendation in this case on May 3, 2018, recommending that Defendant 

Andrew Anglin's Motion to Dismiss be denied to the extent it seeks dismissal 

pursuant to Federal Rule of Civil Procedure 12(b)(6). (Doc. 85 at 30.) Anglin 

filed his objections on May 13, 2018, and the Court deems his objections timely 

filed. (Doc. 91.) Consequently, Anglin is entitled to de novo review of those 

findings and recommendations to which he has specifically objected. 28 U.S.C. 

§ 636(b)(l). Absent objection, this Court reviews findings and recommendations 

for clear error. See United States v. Reyna-Tapia, 328 F.3d 1114, 1121 (9th Cir. 

2003) (en bane); Thomas v. Arn, 474 U.S. 140, 149 (1985). Clear error exists if the 
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Court is left with a "definite and firm conviction that a mistake has been 

committed." Easley v. Cromartie, 532 U.S. 234, 242 





followers might face liability---e.g., "threats of violence, suggestions of violence or 

acts of violence," (Doc. 1 at 43). 

The messages received by Gersh and her family, including her son, were 

filled with ethnic slurs and misogynistic rants. Many messages referenced the 

Holocaust, and some threatened violence. When Gersh filed her Complaint in the 

spring of2017, she and her family had received more than 700 disparaging and/or 

threatening messages over phone calls, voicemails, text messages, emails, letters, 

social media comments, and Christmas cards. 

DISCUSSION 

Withholding judgment on the constitutionality of Montana's Anti-

Intimidation Act,2 Judge Lynch recommended denying Anglin's motion to dismiss 

on every other theory raised. Anglin's objections fall 



I. First Amendment Protection 

Judge Lynch recommended rejecting Anglin's argument that the challenged 

speech is protected by the First Amendment and accordingly immune from a state 

tort suit. Anglin contends that his motion to dismiss should be granted because the 

speech giving rise to Gersh's claim enjoys First Amendment protection. He argues 

that: (1) the speech does not fall within an unprotected category; and (2) the speech 

involved both a matter of public concern-neo-Nazi Richard Spencer's 

relationship with the town of Whitefish, Montana-and a public figure-Gersh. 

The Court agrees that the speech does not fall into a de facto unprotected 

category. And in fact Gersh does not contend that Anglin' s speech falls within one 

of the few "historic and traditional categories of expression long familiar to the 

bar" for which content-based restrictions on speech are clearly permitted. United 

States v. Alvarez, 567 U.S. 709, 717-18 (2012) (citations, alterations, and internal 

quotation marks omitted). Indeed, "there is no categorical exception to the First 

Amendment for harassing or offensive speech." United States v. Osinger, 753 

F.3d 939, 953 (9th Cir. 2014). 

Further, the Court is unconvinced by Gersh's argument that, pursuant to 

Shoemaker v. Taylor, 730 F.3d 778, 787 (9th Cir. 2013), the Ninth Circuit 

generally demands a balancing approach to First Amendment issues. The Ninth 
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Circuit's discussion in Shoemaker was limited by the Antiterrorism and Effective 

Death Penalty Act. The Court addressed only whether "the Supreme Court has ... 

clearly established that images morphed to depict children engaged in sexual 

activity are protected by the First Amendment" when the Supreme Court had in 

fact expressly reserved the question of whether morphed images fell within a 

clearly established category of unprotected speech, child pornography. Id. at 787. 

However, Shoemaker's inapplicability does not necessarily mean that Anglin is 

entitled to dismissal. 

"The Free Speech Clause of the First Amendment-'Congress shall make no 

law ... abridging the freedom of speech' -can serve as a defense in state tort suits, 

including suits for intentional infliction of emotional distress." Snyder v. Pm0.0105 Tc 43TT.69e1t6'.0308 Tc 13.5 0 0 1.6  5.
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plurality) (quoting First Nat'/ Bank of Boston v. Belotti, 435 U.S. 765, 776 (1978)). 

"'[N]ot all speech is of equal First Amendment importance,' however, and where 

matters of purely private significance are at issue, First Amendment protections are 

often less rigorous." Snyder, 562 U.S. at 452 (quoting Hustler Magazine, Inc. v. 

Falwell, 485 U.S. 46, 56 (1988)). This is so because the regulation of"speech on 

matters of purely private concern" does not "threat[ en] the free and robust debate 

of public issues" or "potential[ly] interfere[] with a meaningful dialogue of ideas." 

Du.n & Bradstreet, 472 U.S. at 760. 

Accordingly, in cases brought under state tort law, where the cause of action 

is not itself subject to a facial challenge, the first question is "whether [the] speech 

is of public or private concern, as determined by all the circumstances of the case." 

Snyder, 562 U.S. 443 (addressing claim for intentional infliction of emotional 

distress); see also Hustler, 485 U.S. 46 (libel, invasion of privacy, and intentional 

infliction of emotional distress); Du.n & Bradstreet, 472 U.S. 749 (defamation). 

Whether speech is a matter of public concern depends on the "content, form, 

and context" of the speech, Du.n & Bradstreet, 472 U.S. at 761, i.e., 
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is present." City of San Diego v. Roe, 543 U.S. 77, 83 (2004) (per curium). The 

Court must determine whether the speech can "be fairly considered as relating to 

any matter of political, social, or other concern to the community." Connick v. 

Myers, 461 U.S. 138, 146 (1983). The standard is met when the speech centers on 

"a subject of legitimate news interest; that is, a subject of general interest and of 

value and concern to the public." San Diego, 543 U.S. at 83-84. However, in 

determining the public value of the speech, the Court must be cautious to avoid 

policing the speech's content, as the "inappropriate or controversial character of a 

statement is irrelevant to the question whether it deals with a matter of public 

concern." Rankin v. McPherson, 483 U.S. 378, 387 (1987). 

A few Supreme Court cases provide a sketchy outline of the public concern 

test. See San Diego, 543 U.S. at 83 ("[T]he boundaries of the public concern test 

are not well defined.") In Snyder, the Court considered a lawsuit brought by the 

father of a soldier killed in Iraq in the line of duty against Fred Phelps, leader of 

the Westboro Baptist Church. 562 U.S. at 448-49. Led by Phelps, members of the 

church picketed the soldier's funeral, waving signs celebrating the death of 



church's signs "plainly relate[ d] to broad issues of interest to society at large, 

rather than matters of 'purely private concern."' Id. at 454 (quoting Du,n & 

Bradstreet, 472 U.S. at 759). The "context"-"where [the speech] was said"-was 

something of a mixed bag0 13.6 71.33.6 265.17  
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dissatisfaction with a transfer and an attempt to turn that displeasure into a cause 

celebre." 461 U.S. at 148. 

At minimum, Gersh has made a plausible claim that Anglin' s speech 

involved a matter of strictly private concern. Unlike in Snyder, here there is a 

suggestion that "speech on public matters was intended to mask an attack ... over 

a private matter." Snyder, 562 U.S. at 455. Indeed, Anglin's speech may 

ultimately be found to have been "contrived to insulate 



because of a perceived conflict between Gersh and the mother of Anglin's friend, 

another white supremacist. Although Anglin drew heavily on his readers' hatred 

and fear of ethnic Jews, rousing their political sympathies, there is more than a 

colorable claim that he did so strictly to further his campaign to harass Gersh. 

Indeed, the facts here follow a pattern inverse from that presented in Snyder, as the 

public context of the Daily Stormer posts cannot "transform the nature of 

[Anglin's] speech." Snyder, 562 U.S. at 454. 

The Court cannot find that Anglin' s speech is unprotected on the basis that 

it evinces a morally and factually indefensible worldview. See, e.g., Police Dep't 

of Chicago v. Mosley, 408 U.S. 92, 95 (1972) ("Above all else, the First 

Amendment means that government has no power to restrict expression because of 

its message, its ideas, its subject matter, or its content.") That said, it hardly makes 

sense to conclude-as Anglin contends-that Anglin' s posts and sponsored troll 

storm are entitled to additional protection because of their anti-Semitic content. A 

state may protect its residents from "repeated unwanted telephone calls that are 

harassing due to their sheer number and frequency." Osinger, 753 F.3d at 954 

(citing with approval Gormley v. Director, Connecticut State Dep 't of Probation, 

632 F.2d 938, 941--42 (2d Cir. 1980), in which the Second Circuit upheld a 

Connecticut statute regulating harassing telephone calls as "an unwarranted 
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invasion of privacy"). In this case, the fact that Gersh heard anti-Semitic slurs on 

the other end of the line does not tip the scales in Anglin's favor. 

Anglin further argues that his speech involved a matter of public concern 

because it focused on Gersh, who was a public figure. Even otherwise regulatable 

speech may be entitled to special protections when its subject is a general public 

figure-one with "pervasive fame or notoriety" -or a limited purpose public 

figure-one who "voluntarily injects himself or is drawn into a particular public 

controversy and thereby becomes a public figure for a limited range of issues." 

Gertz v. Robert Welch, Inc., 418 U.S. 323, 351 (1974). Here, there is no question 

that Gersh is not a general public figure; of the cast of characters in this matter, 

only Richard Spencer and Andrew Anglin have reached "pervasive fame or 

notoriety." Rather, Anglin argues that Gersh became a limited purpose public 

figure when Sherry Spencer published an article in an online forum criticizing 

Gersh. At this point, the argument becomes somewhat circular, as whether Gersh 

is a limited purpose public figure depends wholly on Gersh' s participation in a 

matter of public concern. 

Anglin contends that Gersh injected herself into a matter of public concern 

by discussing the sale of Sherry Spencer's building with Spencer. Anglin argues 

that his speech about Gersh was both "in support of Richard Spencer's speech in 
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support of President Trump" and "related to the growth of white nationalism in 

Whitefish, and the community's response thereto." (Doc. 91 at 8.) However, 

Gersh has plausibly alleged that she did not initiate conversations regarding the 

sale of Sherry Spencer's buildings; if, indeed, she was "dragged unwilling" into a 

public controversy, she is not automatically fair game for all manner of public 

criticism. Wolston v. Reader's Digest Ass 'n, Inc., 443 U.S. 157, 166 (1979). 

Even if Anglin were correct, though, there is little to no connection between 

Anglin's troll storm and Gersh's involvement in an alleged real estate dispute, let 

alone with Richard Spencer's support of President Trump criticism. 



figure for purposes of comment" on Richard Spencer and the modem white 

nationalist movement. Id. 

Anglin did not use his speech about Gersh to raise awareness for issues 

consonant with the alt-right agenda. See Snyder, 562 U.S. at 454. Rather, 

construing the allegations in the Complaint as true, Anglin exploited the prejudices 

widely held 
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speech of participants in his troll storm who harassed and threatened Gersh and her 

family. Anglin contends that: (I) Gersh' s allegations cannot satisfy the 

"substantial assistance" test under Montana law; and (2) the First Amendment 

insulates Anglin from liability pursuant to NAACP v. Claiborne Hardware Co., 

458 U.S. 886 (1982). 

Anglin claims that even the worst of his readers' messages do not fall within 

a historically recognized category of unprotected speech. Setting aside the 

question of whether, for example, a voicemail message consisting solely of the 

sound of gunshots constitutes a "true threat," Anglin misconstrues the issue. 

Again, the relevant question is whether the speech regards a matter of public 

concern. And, as discussed above, there is, at minimum, a plausible allegation that 

the speech does not. If Anglin's speech in calling for a troll storm is not entitled to 

First Amendment protection, then it stands to reason he can be equally subject to 

tort liability under various theories. 5 

Anglin' s argument to the contrary is based primarily in Claiborne 

Hardware, 458 U.S. 886. However, as Judge Lynch found, Claiborne Hardware 

5 The Court notes that the Supreme Court cases addressing the public concern test do not depend 
on the specific state tort theory alleged. For example, in Snyder, the Court was not concerned 
with the precise elements required to state a claim for intentional infliction of emotional distress 
under Maryland law. 562 U.S. at 451-52. Rather, because the Constitution is implicated only to 
the degree that Anglin's speech is entitled to protection, the Court need not, at least at this stage 
of the litigation, be overly concerned with how Anglin may be held liable under Montana law. 
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"No first amendment defense need be permitted when words are more than 

mere advocacy, so close in time and purpose to a substantive evil as to become part 

of the [tort] itself'-"an integral and essential part of ongoing [tortious] activity." 

United States v. Mendelsohn, 896 F.2d 1183, 1186 (9th Cir. 1990) (internal 

quotation marks omitted). Construing the Complaint in the light most favorable to 

Gersh, Anglin's posts and his readers' messages are part of the same "ongoing 

activity" with the same ultimate aim. Thus, the Court agrees with Judge Lynch 

that Gersh presented 









to freely practice her religion. The Court agrees with Judge Lynch that Gersh's 

claim may proceed. 

Reviewing the remaining portions of Judge Lynch's Findings and 

Recommendation for clear error and finding none, 

IT IS ORDERED that Judge Lynch's Findings and Recommendation (Doc. 

85) are ADOPTED in full. 

IT IS FURTHER ORDERED that Anglin's Motion to Dismiss is DENIED 

to the extent it seeks dismissal pursuant to Federal Rule of Civil Procedure 

12(b )( 6) for failure to state a claim upon which relief can be granted. 

DATED this 14 <ktday ofNovember, 2018. 
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Dana L. Christensen, Chief Judge 
United States District Court 
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