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March 3, 2014

The Honorable Richard M. Gergel

Judge, United States District Court

P. O. Box 835

Charleston, SC 29402

Dear Judge Gergel:

You have asked South Carolina's position regarding the proper interpretation of Sections

6 and 7 of Act No. 69 of 2011, now codified at S.C. Code Ann. § 17-13-170 and 23-3-1100

respectively. It is our opinion that, consistent with the language of Section 6 itself, as well as the

requirement that the Section should, if possible, be interpreted in conformity with the

Constitution, such Section must be construed to require that, once the purpose of a valid traffic

stop has been fulfilled, the officer making the stop may not continue to detain the automobile and

occupants thereof based upon the person's or persons' lawful presence in the United States (or

suspected lack thereof). In other words, it is our opinion that Section 6, as properly interpreted

pursuant to well-recognized principles of statutory interpretation, does not permit officers to

prolong the original stop based upon the officer's inquiry into or based on a determination,

suspicion, or admission concerning a person's immigration status. We reach a similar

conclusion that Section 7 does not authorize prolonging the detention of a person in jail or prison

simply to determine the person's immigration status. Likewise, statethetothe



2:11-cv-02958-RMG     Date Filed 03/03/14    Entry Number 152-1     Page 2 of 14



The Honorable Richard M. Gergel

Page 3

March 3, 2014

(5) If the person meets the presumption established pursuant to this subsection,

the officer may not further stop, detain, investigate, or arrest the person based

solely on the person's lawful presence in the United States.

(6) This section does not apply to a law enforcement officer who is acting as a

school resource officer for any elementary or secondary school.
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shall consider whether the person charged is an alien unlawfully present in the

United States.

(G) No official, agency, or political subdivision of this State may limit or restrict

the enforcement of this section or federal immigration laws.

(H) This section does not implement, authorize, or establish, and shall not be

construed to implement, authorize, or establish the federal Real ID Act of 2005.

(I) Any time a motor vehicle is stopped by a state or local law enforcement officer

without a citation being issued or an arrest being made, and the officer contacts

the Illegal Immigration Enforcement Unit within the Department of Public Safety

pursuant to this section, the officer who initiated the
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United States Department of Homeland Security. If the prisoner is determined to

be an alien unlawfully present in the United States, the keeper of the jail or other

officer shall notify the United States Department of Homeland Security.

(C) Upon notification to the United States Department of Homeland

Security pursuant to subsection (B), the keeper of the jail must account for daily

expenses incurred for the housing, maintenance, transportation, and care of the

prisoner who is an alien unlawfully present in the United States and must forward

an invoice to the Department of Homeland Security for these expenses.

(D) The keeper of the jail or other officer may securely transport the

prisoner who is an alien unlawfully present in the United States to a federal

facility in this State or to any other point of transfer into federal custody that is

outside of the keeper of the jail or other officer's jurisdiction. The keeper of the

jail or other officer shall obtain judicial authorization before securely transporting

a prisoner who is unlawfully present in the United States to a point of transfer that

is outside of this State.

(E) If a prisoner who is an alien unlawfully present in the United States

completes the prisoner's sentence of incarceration, the keeper of the jail or other

officer shall notify the United States Department of Homeland Security and shall

securely transport the prisoner to a federal
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In construing Sections 6 and 7, as codified, a number of principles of statutory

construction are applicable. 'The cardinal rule of statutory construction is to ascertain and

effectuate the intent of the legislature." Hodges v. Rainey, 341 S.C. 79, 86, 533 S.E.2d 578, 581

(2000). "[Courts] will give words their plain and ordinary meaning, and will not resort to a

subtle or forced construction that would limit or expand the statute's operation." Harris v.

Anderson County Sheriff's Office, 381 S.C. 357, 362, 673 S.E.2d 423, 425 (2009). Statutes must

be read
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Royer, 460 U.S. at 500. With regard to duration of the stop, although the reasonable duration of a

traffic stop "cannot be stated with mathematical precision," Branch, 537 F.3d at 336, a stop may

become unlawful if it is prolonged beyond the time reasonably necessary to effectuate the stop.

The proper inquiry is whether, during the detention, the police diligently pursued a means of

investigation that was likely to confirm or dispel their suspicions quickly, during which time it

was necessary to detain the individual(s). United States v. Sharpe, 470 U.S. 675 (1985); State v.

Woodruff. 344 S.C. 537, 544 S.E.2d 290 (Ct. App. 2001). If the time, manner or scope of the

investigation exceeds the proper parameters, a constitutionally permissible stop may be

transformed into one which violates the Fourth Amendment. Id.

The Fourth Circuit Court of Appeals has also recently summarized the permissibility of a

traffic stop as follows:
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Again, courts emphasize that the intrusiveness and duration of the stop must bear a

reasonable relation to either the underlying traffic offense or other circumstances suggesting

criminal activity that come lawfully to the officer's attention during the stop. State v. Pichardo,

367 S.C., supra at 98, 623 S.E.2d, supra at 848 [once the purpose of the traffic stop has been

completed, an officer can lengthen the stop, or expand the scope of the stop, only with a

reasonable, articulable suspicion of criminal activity needed to justify further detention]. See also

Illinois v. Caballes, 543 U.S. 405, 407 (2005) ["... a seizure that is lawful at its inception can

violate the Fourth Amendment if its manner of execution unreasonably infringes upon interests

protected by the Constitution."]. Normally, an extension is permitted only if (1) the encounter

becomes consensual or (2) the officer has at least a reasonable, articulable suspicion of other

criminal activity. State v. Morris, 395 S.C. 600, 720 S.E.2d 468, 471 (Ct. App. 201 1); Pichardo,

623 S.E.2d at 848. The officer's suspicion, of course, must be based upon "particularized,

objective facts which, taken together with rational inferences from those facts, reasonably

warrant suspicion that a crime is being committed." In determining whether reasonable suspicion

exists, the Court must consider the totality of the circumstances. In doing so, the court may

consider any added meaning that certain conduct might suggest to experienced law enforcement

officers in the field, trained in the observation of criminal activity. United States v. Cortez, 449

U.S. 41 1,417 (1981).

Arizona v. United States

With this general summary of Fourth Amendment case law in the context of investigative



The Honorable Richard M. Gergel

Page 10

March 3, 2014

that are adverse to federal law and its
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concluded that " '[i]f the police stop someone based on nothing more than possible removability,

the usual predicate for arrest is absent.' " Santos, Id. Thus, as the Fourth Circuit correctly

pointed out, Arizona held unconstitutional a provision that
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detention of an individual, based upon one's immigration status, is not authorized.2 In short, §
23-3-1 100 does not authorize a state or local law enforcement officer to transfer an individual

suspected of being unlawfully present, and who has completed his or her sentence, to a federal

facility, as this would constitute a prolonging of the person's detention based upon immigration

status.

Moreover, we do not


